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Neouobnce. Sth ed. §761, say however, that the plaintiff's anxiety about 
others (not his own children) who may be in danger for the same cause, is 
not an element of damage." The exception here, which would sustain the 
doctrine of the principal case, is evidently based on the decision in the case 
of Vogel V. McAuHfie, 18 R. I. 791, 31 Atl. 1, a case which directly supports 
the principal case. 

Dhkds— Statutory Words— Impubd Covenants— "His Heirs, Exe- 
cutors, AND Administrators." — A deed coutaining the operative words 
"grantor convey" which by statute implied a covenant against incum- 
brances expressly provided that the grantor bound (himself omitted) hh heirs, 
executors and administrators, to warrant and defend the premises unto the 
grantee, his heirs an^i assigns against every person whomsoever lawfully 
claiming any part thereof by or through the grantor. At the time of the con- 
veyance back taxes were owing upon the land. In an acti<m against the 
grantor upon the implied covenant against incumbrances, Held, that the 
grantee could recover. Rotan v. Hayes (1903), — Tex. Civ. App. — , 77 So. 
W Rep. 654. 

It is a general rule "that a special covenant controls a general covenant 
whether express or implied on the same subjc-ct, where the two are inconsis- 
tent." Jones, The Law of Real Property in Conveyancing, sec. 840. 
The question then is, when are two covenants inconsistent? In the principal 
case the court said inasmuch as the Texas statute provided that "from the use 
of the words grant or convey certain covenants on the part of the grantor 
for himself and his heirs .... are implied unless restrained by express 
terms contained in such conveyance," that the special covenant did not con- 
trol implied covenants against incumbrances for the reason that it did not 
' 'purport to bind the grantor himself, but only his heirs, executors and admin- 
istrators." In Dunv. Deitrich, 3 N. Dak. 3, it was held where an implied 
covenant was raised by a statute identical in phraseology with the Texas sta- 
tute, that the implied covenant was controlled as against the grantor, by an 
express covenant against incumbrances limited by its terms to the heirs, exec- 
utors and administrators of the grantor, the court saying, that "it would be 
unreasonable to suppose that the part es intended to have the representatives 
bound by one covenant and the grantor by another." Upon the effect of a 
covenant where the grantor purports to bind his heirs, executors and admin- 
istrators there is a contrariety of authority. Some courts, guided by the rule 
that it is not for the courts to make contracts for parties, hold that no one is 
bound until the death of the grantor. Traynor v. Palmer, 86 111. 477; Brown 
V. Wolcott, 1 N. Dak. 497. Other courts hold that the manifest intention of 
the parties is to bind the grantor, although the word himself is omitted. 
Smith V. Lloyd, 29 Mich. 382; Hilmer v. Christian, 29 Wis. 104; Judd v. 
Randall, 36 Minn. 12. 

Equity — Injunction — Restraint of Trade — Consideration and 
Clearness op Contract. — Stewart and Hamilton were practicing medicine 
as partners in the town of Viola, Mercer County, Illinois. Dr. Stewart owned 
the office fixtures, horse and buggy, etc. In 1899 they determined to give up 
general practice and study a specialty. Stewart sold his interest to Dr. Ryan 
for |780, and at the same time signed an agreement never to practice medi- 
cine in or within eight miles of Viola without the consent of Dr. Ryan, unless 
forced to by some unforseen circumstances. Hamilton acted as agent for 
Stewart in making this sale and held out as an inducement that the purchaser 
would succeed to the business of the firm. At about the same time Hamilton 
signed a similar agreement. The |780 was paid to Stewart, and Hamilton 
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received nothing for his agreement. Hamilton returned to Viola and there 
practiced medicine in violation of the alleged contract. This is a bill for an 
injunction to restrain Hamilton from violating his contract. Hamilton 
defended on the ground that there was no adequate consideration, and that 
the clause, "unless forced to by some unforseen circumstances," rendered 
the contract too indefinite and uncertain to support an injunction The 
]Vlaster in Chancery found: "Though perhaps inadequate and remote the 
consideration is su£Scient in law to sustain an action at law."> "That it is not 
such a contract as equity will enforce by injunction." The circuit court 
reversed the master. The appellate court reversed the circuit court, and the 
case was appealed to the Supreme Court. Held, That the complainant was 
entitled to the relief sought; confirming the judgment of the circuit court. 
Ryan v. Hamilton (1903), — 111. - , 68 N. E Rep. 781. 

Ryan purchased the property upon the inducement held out by 
Hamilton that he would succeed to the business of the firm. The pay- 
ment of the money was a detriment to the complainant and a valid con- 
sideration whether defendant received any part of it or not. If there is a 
legal consideration the contract is enforceable in equity and the court will 
not inquire as to the adequacy of the consideration. The contract though a 
little indefinite should be reasonably construed and enforced if possible. The 
decision is sustained by the great weight of authority at the prt sent time. 
Linnx. Sigsbee,b1 III. 75; Hursen v. Gavin, 162 III. 377, 44 N. B 735; 
Doty V. Martin, 32 Mich. 463; Eisel v. Haynes, (Ind. Sup.) 40 N. E. 119; 
Beatty\. Cable, (Ind. Sup.) 41 N. E. 590; Up River Ice Co. v. Denier, 
114 Mich. 296, 72 N. W. 157, 68 Am. St. Rep. 480; McCurry v. Gibson, 108 
Ala. 451, 8 So. 806, 54 Am. St. Rep. 177; French v. Parker, 16 R. I. 219, 14 
Atl. 870, 27 Am. St. Rep. 733. High on Injunctions, ?? 1167-1168. Early 
cases held contracts in restraint of trade void as against public policy. Later 
they were held valid if the restriction was reasonable and supported bv a 
legal consideration. Hitchcock v. Coker, 6 A. & E. 438. McClurg's Appeal, 
58 Pa. St. 51. Butler v. Burleson, 16 Vt. 176. Some authorities maintain 
that a court of equity may use its discretion in granting an injunction where 
the consideration is grossly inadequate. Thayer v. Younge, 86 Ind. 259, 
Kerr on Injunctions, 454. 

Foreign Administrator — Coi,i,ection of Assets — Rights of Do- 
mestic Administrator. — Decedent died at her residence in New Jersey 
and an administrator was there appointed. He presented a certified copy of 
his letters of administration and decedent's pass book to the defendant 
(N.Y.) bank, and demanded and received the balance due on decedent's 
account. Subsequently, the administrator who had been appointed in New 
York about five months before the New Jersey administrator was appointed, 
and whose appointment was a matter of record in the surrogate's office, 
demanded payment from the bank. Held, that the act of the bank in mak- 
ing payment to the foreign domiciliary guardian in good faith, without knowl- 
edge that another administrator had been appointed in the state, operated as 
a discharge of the indebtedness. Maas v. Savings Bank (1903),— N. Y. — , 
68 N. E. Rep. 658. 

As stated in the principal case and as established by the cases therein 
cited, the undoubted weinht of authority upholds the view that voluntary 
payments by debtors to a foreign executor or administrator discharge the 
debts. Vroom v, Van Home, 10 Paige (N. Y. Chan.) 549, 42 Am. Dec. 94; 
Schluterv. Savings Bank, 117 N. Y. 125, 22 N. E. Rep. 572, 5 L. R. A. 541, 
15 Am. St. Rep. 494; Dexter v. Berge, 76 Minn. 216, 78 N. W. Rep. 1111. 



